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SECTION ONE
BACKOGROUND:

legal approaches
regulating the
sex industry



(ntroductilon

Prostitution laws in Australia have been influenced by the English Abolitionist
approach of the turn of the century that seeks to control or eradicate activities
associated with the sale of sex. These activities include organising, operating or
managing sex industry businesses or receiving direct financial benefit from the
labour of sex workers - usually defined as ‘living off the earnings of prostitution’.
Under abolitionist influenced laws individual sex workers may or may not be
criminalised for the sale of sexual services depending upon the sector of the sex
industry in which they work. However, in practice, abolitionist influenced laws
do not allow for sex work to be freely practiced since the control of associated
activities limits the ability of individual workers to make choices regarding where
they can work and in what manner.

Recently, changes have been driven by the need to control the perceived impacts
on the broader community and unrealistic, offensive stereotypes. These impacts
include ensuring that ‘public morality’ is not offended, the protection of minors,
managing public health concerns with respect to sexually transmitted infections
(ACT, 1991), the control of organised crime and illegal drugs (CJC, 1991) and
local government planning issues (Neave, 1984).

Another significant influence on the law reform agenda is the equivalence of sex
work with violence both towards the women who work in the sex industry and
with respect to its impact on women in the broader community. Those supporting
this view wish to eradicate the sex industry whilst claiming to support individual
sex workers (Jeffreys, 1997). Little consideration is given to the role laws regulat-
ing the sex industry play in determining occupational conditions.

These approaches underpinning sex industry law reform are rejected by sex work-
ers and their organisations who locate discussions regarding sex industry law
reform within a framework of work. Recognition that sex work is labour facili-
tates law reform objectives to focus upon human rights, occupational health and
safety, and working conditions (Banach, 1999; Metzenrath, 1997). Positioning sex
work as a labour issue does not ignore the conditions under which many sex
workers operate but challenges assumptions regarding sex work. The violence
and exploitation that sex workers around the world may experience is acknowl-
edged but it is criminal laws regulating the conditions within the sex industry and
the stigmatisation of sex workers that creates the conditions for this exploitation.

This document sets out the principals that should guide sex industry legislation to
ensure a balance of stakeholder needs. It demonstrates through evidence that many
of the perceived “problems of the sex industry” are addressed when sex workers’
occupational health and safety, working conditions, and their human rights are the
primary goals of reform agendas. Sex industry legislation that fails to address
these issues has been shown to fail the world over. This is demonstrated repeat-
edly by the fact that whilst various jurisdictions have attempted to prohibit certain




sectors of the industry and support others, they all continue to exist and in some
cases flourish. Current laws in the majority of Australian States and Territories
(particularly Tasmania, Queensland, South Australia and Western Australia) are
negatively impacting on sex workers’ health and safety, undermining public
health outcomes and initiatives, setting the conditions for police corruption and
control of local industries, failing to regulate working conditions, forcing sectors
of the sex industry underground, criminalising sex workers, encouraging discrimi-
nation against sex workers, limiting sex workers’ access to legal mechanisms to
address crimes committed against them and ignoring and denying basic human
rights.
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PRINCIPLES FOR MODEL SEX
INDUSTRY LEGISLATION

PVLW;LPL@ 1: Decriminalisation
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Most criminal laws regulating the sex industry reflect a lack of understanding of
it, particularly in relation to health measures and the specificities of the various
sectors that comprise it. These laws reflect stereotypes of sex workers as deviate,
irresponsible victims in need of protection by the state and turned sex workers into
a criminal sub-class of people (mostly women). This is demonstrated by police
statistics which confirm that women are the most likely targets of police activity
to curb sex work. For example, in the year 1992-1993, over 70% of persons
arrested in South Australia for sex work related offences were female. The major-
ity of arrests during this period were for ‘living off the earnings of prostitution’ -
an offence supposedly aimed at the pimps and exploiters, traditionally associated
with men. Women accounted for 85% of the arrests under this charge (South
Australian Statistical Services, 1992-1993). In Victoria, for the same period, 65%
of arrests for prostitution related offences were women, 294 women were arrested
for soliciting or loitering, whilst only 2 men were arrested for ‘inviting prostitu-
tion’ or “gutter crawling”(Victorian Police Statistical Review 1992/93). In
Queensland, laws that came into effect on 1st of July 2000 reflect the construction
of sex workers as criminals. Under the Prostitution Act 1999 any person with a
criminal record relating to running, organising or managing a brothel will be
prevented from holding a licence to operate a brothel. Given that operating a
brothel in Queensland has been illegal over the past century (although tolerated at
times), that corruption allegations against police for extorting money from broth-
els lead to an increase in arrests and that receptionists are often charged for ‘assist-
ing in keeping premises’, a significant proportion of current sex industry person-
nel have criminal records which exempt them from applying for a licence. The
intention of the law is to exclude undesirable or criminal elements from the sex
industry, but the effect it will have is to exclude many sex workers from partici-
pating in the organisation or management of their own industry. Since these
workers want to continue to work in the industry, they will do so illegally and will
be branded criminals (Banach, 1999a).

Being labelled and defined as a ‘criminal’ has the consequent implication of
restricting numerous life choices for sex workers. Some of these include the
denial of the right to freely travel (many countries deny entry to known prosti-
tutes) and difficulties in changing jobs (many jobs entail perusal of a person’s




criminal record and if a person wishes to conceal employment in the sex industry
there is often problems in explaining gaps in employment history). The conse-
quence of a criminalised sex industry is that many sex workers are more likely to
come in to contact with the police force and are exposed to police harassment, and
extortion attempts.

Working within a criminalised framework means that many sex workers are
denied the same access to workplace benefits that other Australian employees
enjoy. This is particularly relevant with respect to conditions such as sick leave,
holiday pay, workers compensation and superannuation entitlements. Even pay-
ment for work services provided is not guaranteed as workers must rely upon the
honesty of brothel or escort operators to make payment. If the operator chooses
not to pay a sex worker, then that worker risks being charged with an offence if s/
he contacts police in order to seek legal redress.

The existence of laws that criminalise sex work maintains and promotes false
stereotypes about sex workers in the public consciousness. This leads to the
stigmatisation of sex workers as deviant and immoral people who represent a
health risk to the general community. They are also conceptualised as victims
without the skills necessary to obtain other employment. This stigmatisation and
criminalisation has profound impacts on a group of people based purely on an
occupational choice. To avoid discrimination and stigmatisation many sex work-
ers maintain a fiction that they do not work in the sex industry that can lead to
high levels of stress for leading a ‘double life’. This is particularly relevant for
women who have children.

Sex workers working under criminalised frameworks are also denied the same
access to legal remedies to address crimes committed against them, including
crimes of violence. This ranges from anti-discrimination protections to judicial
remedies relating to rape and other crimes of violence. In the rare cases that
crimes of violence against sex workers proceed to court, judicial outcomes have
reflected a belief that sex workers are not worthy of the same degree of legal
protection as other women. This dissuades sex workers from utilising these legal
remedies and reinforces the assumption that sex work is inherently dangerous and
the women who choose to work in the industry accept the risk associated with
their work choice (Banach, 1999). These types of judicial responses send out the
message to perpetrators that sex workers are easier targets who may be offended
against without redress.

The sex industry is the only industry in which laws actually have the effect of
minimising occupational health and safety. = Laws that regulate the sex industry
should support occupational health and safety outcomes and improvements in
working conditions.

General criminal laws are adequate to address deception, fraud, violence, and
exploitation of minors in the industry. There is no necessity to frame specific




legislation within sex industry laws to address these issues. Similarly, sex indus-
try or public health laws should not specifically target the sex industry but should
be generalised in relation to the whole sexually active population. Creating spe-
cial laws that relate to sex workers does not achieve desired public health out-
comes because they generally rely upon mandatory testing. This approach cannot
guarantee sexual health status as it does not apply to all sexually active people and
in particular clients. A more affective approach would be to encourage all sexu-
ally active people to have periodic health screening for STIs and become more
acquainted with their own bodies through general population education cam-
paigns. Mandatory health laws framed in sex industry legislation further stigma-
tises sex workers whilst being largely irrelevant as sex workers have the lowest
rates of sexually transmitted disease and enjoy better sexual health than the gen-
eral community. Itis sex workers who require protection from clients and sex
industry operators who may seek sexual services without a condom (Metzenrath,
1999).

Sex industry laws are often concerned with regulating all aspects of operation.
Sex industry businesses are no different to other service industries and do not
require unnecessary and complicated regulations to comply with conditions of
legal operation. The task of law reform is lessened by seeking parallels to other
industries and applying similar legislative obligations. An awareness of the
differing requirements of the various sectors of the sex industry allows for work-
able and appropriate application of regulations. For example, whilst a registra-
tion/legalisation approach may be appropriate for brothels it is unlikely that this
approach would be successful for private or street workers.

Registration when it occurs within other industries tends to apply to professional
associations with the purpose of ensuring that the people practicing in that field
have the necessary skills. For example, doctors, hairdressers, dentists etc. are not
controlled by specific government legislation but are members of their own pro-
fessional bodies. When registration is applied to sex industry businesses or indi-
vidual sex workers the intention is usually as a form of government surveillance.
Registration should never apply to individual sex workers as it is an invasion of
basic human rights and perpetuates stigmatisation.

Examples of applying standards similar to other service industries relates to
restrictions on advertising and alcohol. Many jurisdictions restrict the advertising
of sexual services and for the recruitment of staff within the sex industry. The sale
or serving of alcohol is generally restricted in brothels as they are prevented by
law from obtaining liquor licenses. In the Australian Capital Territory both adver-
tising and alcohol are not restricted under sex industry regulations and there has
been no increase in the prevalence of either people entering the sex industry or
alcohol related violence/consumption.  These restrictions are not applied to any
other industry and sex industry laws should correlate with standards applicable for
other recognised industries.




Sex industry laws should assist sex workers to exercise greater control over their
work environment by articulating sex industry industrial responsibilities. Indus-
trial work conditions cannot be implemented in the sex industry under laws that

deny sex industry businesses are workplaces. Current available legal remedies and

industrial mechanisms are generally unavailable to sex workers who work ille-
gally. It is important sex industry businesses meet their obligations to their em-
ployees and that laws regulating the sex industry support this obligation.

The following table sets out the types of laws that may apply in the various state
and territory jurisdictions and the implications for sex workers who must work

within these legal frameworks.

Law

Implications

* Living off the earnings of
prostitution

* Restricts how sex workers can
spend their money. A sex worker
cannot choose to support their part-
ner, adult children or any other adult
without exposing that person to
criminal prosecution.

* Procuring (includes recruiting
people to work in the industry under
threat, coercion or with drugs)

* Stereotypes the sex industry as
requiring specific legislation to
prevent procurement;

* Criminal laws exist in every
jurisdiction to deal with procurement
in all industries.

* Soliciting

* Assumes that soliciting is always
overt and offensive, when many men
like being approached for sex and sex
workers know how and who to
approach. The same is generally true
for clients;

* Specific laws directed at the sex
industry are not necessary and merely
reinforce stereotypes about sex
workers, primarily street workers;

* Public nuisance laws exist in every
jurisdiction to deal with offensive
public behaviour.

* Compulsory testing of sex workers
for sexually transmitted infections

* Stigmatises sex workers as diseased
and irresponsible;

* Jsolates sex workers, rather than
clients or the general community, as
responsible for STI transmission;
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* STI tests do not provide proof of
sexual health due to window periods
for various infections. Further, tests
are not always 100% accurate;

* Encourages clients to request
services without prophylactics as
they assume sex workers are clean.

* Restricting brothels and private
workers to industrial areas

* Industrial areas are inappropriate
for night time activity as they are
badly lit, isolated and present secu-
rity risks for sex workers;

* Restriction to industrial areas is not
economically viable for private
workers;

* By definition private work takes
place in residential areas and is
discrete and devoid of nuisance
problems such as noise and parking;
* Sex work is not an industrial
activity but is a commercial services
industry.

* Registration of individual sex
workers

* Registration stigmatises sex work-
ers;

* It is unnecessary to register sex
workers;

* Privacy concerns arise for sex
workers such as who has access to
information, how is it protected and
maintained, what types of informa-
tion is required and for how long is it
kept.

* Licensing and probity checks

* Excludes many sex workers from
ownership of sex industry businesses
as they may be excluded from apply-
ing for licenses due to past sex
industry related charges;

* The expense of applying for li-
censes for sex industry businesses is
usually prohibitive and individuals
and small operations are unable to
afford application/licensing fees.
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* Regulations - planning permits,
licensing, permits, land use approval,
landlord approval etc.

* The administrative and legislative
requirements to comply with a
myriad of regulations are complex
and costly;

* Regulatory mechanisms may
apply to small operators or private
workers who are unable to comply
with detailed approval processes;

* Strict regulatory requirements
encourage the creation of a legal and
illegal industry operating alongside
each other.

* Local Council jurisdiction over
location of sex businesses

* Planning locations may be highly
restrictive and selectively directed at
sex workers and sex industry busi-
nesses. For example, private single
workers may be forced to comply
with land use provisions

* Many councils use local powers to
deny sex workers and businesses
location permits arbitrarily;

* Sex workers and businesses must
undertake expense legal action to
overturn unlawful council decision
to refuse to grant a licence;

* Local councils may use powers as
a revenue raising measure;

* Many businesses refuse to comply
with complex and expenses proc-
esses and continue to operate ille-

gally.

* Brothel keeping, * Permitting
premises to be used for the purposes
of prostitution

* Denies workers the relative
economic and physical security of
legal brothel work;

* Prevents workers from forming
collectives to pool their resources to
meet costs of premises, reception
staff, security, etc.
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Regulating the Sex Industry is Easy
* All criminal laws relating to the sex industry specifically must be repealed;

* A decriminalised industry is more open to scrutiny as it is more easily accessi-
ble;

* Specific sex industry regulations may be considered under certain circumstances
where the benefits are the support of occupational health and safety and rights for
sex workers;

* Existing business, industrial, planning, health and criminal laws are sufficient to
regulate the sex industry; and

* Decriminalisation facilitates the breakdown of stereotypes and myths about sex
work and sex workers.
Sex Workers are not Criminals

* Sex work must be decriminalised to ensure that workers in the industry are not
classified as criminals;

* Labelling sex workers as criminals restricts their life choices and is a basic
denial of human rights;

* Treating sex workers as potential criminals rather than workers denies sex
workers access to workplace benefits such as sick leave, holiday pay, workers
compensation and superannuation entitlements;

* Sex workers who are labelled as criminals are unlikely to access judicial rem-
edies for crimes of violence; and

* Classifying sex workers as criminals promotes false stereotypes about them as
unhealthy, immoral, unskilled victims.

13




Criminal Laws Undermine Employers Industrial Responsibilities

* In an environment where sex work is decriminalised, sex workers take more
pride in the work they do and are more likely to challenge unfair and discrimina-
tory practices in the sex industry.

14




Principle 2: Sex Work Ls Legitmate Employment

( B):<6J?2@5)=C?); J?@8D</CBEN., BG K@<)@®)?MB):<0
6J?7@5)=?)>E @ =@CAD)FEIN)@<)K7:<E)8A<8R<76)C. @)IEIO
=@ E)=8@N @r?)F87:- N6 )=?)=7?/8=@b)C: @ @) 7B):<6J ?@5)?I8H
=AME==<:716)82; TS IEANK,; KQ=<<:<E)8A<8R<7HFHA=87
8] F@<)=<6)RI K= 8 H—>@) 8 < 8/<?

Public discourses (general public, feminist, political) on the sex industry, and
expressed in legislative aims have failed to include industrial rights within the
framework of discussion and debate.

Sex industry legislation must acknowledge that prostitution is work and that the
workers who work in that industry are entitled to the same industrial rights and
protections as other workers.

As a consequence of the criminal law’s intervention in sex work, contracts made
with respect to prostitution may be void for illegality, or for being contrary to
public policy. Individual sex workers can make valid contracts with their clients -
the provision of private sex work services is not illegal. Sex work, however,
invariably involves the worker in numerous commercial arrangements besides the
client-worker relationship. For example, a sex worker may lease or hire out
premises for the purposes of conducting her/his business. An escort worker might
hire a driver to transport her/him between jobs, providing her/him with a degree of
personal security. Even though these arrangements are of an undeniably commer-
cial character, the law may not uphold them if the sector in which the sex worker
operates is illegal.

The illegality of activities associated with sex work allows workers to be ex-
ploited by brothel owners/operators. At the basis of any employment relationship
is a contract of service between the employer and the employee. If there is no
contract of service, there is no employment relationship. Without such a relation-
ship, workers must rely on the honesty of their ‘employer’ to pay them, and to
provide reasonable terms and conditions of employment. Also, without such a
relationship, workers are not entitled to statutory employment protection, such as
non-wage conditions specified in industrial awards, superannuation entitlements,
workers’ compensation and occupational health and safety.

In those jurisdictions where brothel keeping is illegal, rates of pay and other non-
wage conditions for brothel workers remain largely at the discretion of brothel
owners or operators. Brothel workers often complain of being required to work
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long hours and of having no control over their clientele. Brothel workers do not
receive paid sick leave (even when their condition may be work related) or paid
holidays. While it is true that many other service providers (such as trades peo-
ple) do not have contracts of employment, other self-employed persons are free to
enter independent contracts to insure their income and work related health.
Brothel workers do not even have this choice.

This situation stands in direct contrast to the ACT and Victoria where sex workers
can enter work related contracts as evidenced by a number of successful workers
compensation and unfair dismissal claims. On the assumption that at some time
in the future, sex workers will negotiate an industrial award with employer groups,
then permanent full-time and part-time employees will be entitled to paid sick
leave, maternity leave and holiday pay. This will keep many workers out of the
social security system, on which they are presently forced to rely in times of
sickness or pregnancy.

Acknowledgement of sex work as work has a positive effect on the economy
through the collection of the GST and other taxes. In addition, sex workers can
benefit by claiming work incurred expenses and legitimises their income. Whilst
the payment of tax on income is a requirement under federal statute irrespective of
the legal status of the work performed to derive that income, sex workers feel
cheated and are reluctant to pay tax when they don’t enjoy the same rights as
workers and citizens as other taxpayers.

The point of view that equates sex work with sexual exploitation (particularly
sexual exploitation of women) fails to understand that every area of work is based
on utilising some or all parts of the body. Academics utilise their intellect through
their brains and to a lesser degree their hands when they write. Models utilise
their entire bodies, naked at times; bus drivers use their hands, legs and brain for
concentration. Sex workers utilise their entire bodies including their genitals. It is
illogical to construct this as “sexual exploitation” simply because the genitals are
involved. Those who work in the industry (and we should not deny or ignore sex
workers but listen to what they have to say, given that it is their lived experience!)
see it as work. For some sex work represents other things too (e.g. a means of
sexual expression, etc.), but primarily they see it as a job. If the “sex work as
sexual exploitation” view is analysed and explored, it follows that at the base of
its assumptions is that women are incapable of having and enjoying sex outside of
the context of an emotionally committed relationship. Why does sex become
“exploitative” simply because money is exchanged for a negotiated service? It
can be argued that since the sex that occurs within the context of sex work is so
well negotiated that it is the most consensual kind of sex.

If prostitution is decriminalised, sex workers working for employers should be
treated as such for industrial benefits (IGCA, 1991).

16
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* Sex work should be recognised as work for industrial, and other legal rights as it
has already been for tax purposes;

* As participants in the Australian workforce sex workers are entitled to work in
healthy and safe environments with appropriate working conditions;

* The police do not control or regulate any other Australian workplaces and the
sex industry should be no difference; and

* Sex industry reform debates in various Australian jurisdictions must include sex
workers. They are the ones who will work under any legal or administrative
changes and have a right to participate in discussions regarding the regulation of
their own industry.
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Principle 3: Cholee of Employment
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Laws that limit the sectors of the sex industry in which sex workers can legally
work fail to recognise that the various sectors are shaped by market forces, the
legal environment and the variety of needs of clients and sex workers. The reasons
that sex workers choose a particular work environment include: flexibility of
hours, greater personal control over choice of clients and money received, mana-
gerial and administrative requirements, types of services provided, skills required,
security, fear of a criminal record, privacy issues and general work conditions
offered. Likewise, clients access the sector that meets their particular needs such
as speed of service, cost of service, level of privacy offered, likelihood of being
seen by someone they know, type of services offered and the surrounds. There-
fore, sex workers and clients may ignore laws that restrict their favoured choice of
work environment regardless of the consequences and penalties. For example, in
Queensland, where between 1992 and 1999 private work (defined as operating
alone from your own premises) was the only lawful sector in which to work, did
not have the desired effect of eradicating brothels. Since the law limited the
mechanisms that private workers could adopt to protect themselves, such as
employing support staff or working with another worker, it was perceived by
many sex workers (unfamiliar with this work environment) to be too dangerous
and it is these workers who continued to work illegally in brothels or in collabora-
tion with other workers. A direct consequence of forcing Queensland sex workers
to operate in one sector of the sex industry has been a significant rise in violence
and other crimes against sex workers (SQWISI, 1996a & b). In fact, six sex
workers have died as a direct consequence of Queensland laws. In addition, there
was a substantial increase in street work and whilst the number of brothels was
reduced they did not disappear altogether.

Generally, sex workers who have chosen private work as their preferred work
option have been workers who have had experience in other sectors of the indus-
try (e.g. brothel, escort) and have therefore acquired the skills to “go out on their
own”. In a sense they have been through an apprenticeship in more supportive
sectors of the industry. Without the choice or ability to do this, sex workers are
left isolated and vulnerable to those who seek to cause them harm.

The consequences of limiting employment opportunities for sex workers are
detrimental not only to sex workers but the broader community. Laws that pro-
hibit work in specific sectors of the sex industry undermine occupational health
and safety by forcing sex workers underground as sex workers need to clandes-
tinely stay one step ahead of the law. This limits sex workers access to legal
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remedies to address crimes of violence, encourages unfair employment practices
and conditions, allows unregulated and unenforceable occupational health meas-
ures, allows for local police control and local government control in determining
how and where sex workers may operate promoting conditions conducive to

police corruption, and provides the opportunity for criminal control of the indus-

try.

Criminalising work options for sex workers is also a denial of basic human rights.
Australia has an obligation under international conventions to guarantee its citi-
zens the right to work and freechoice of employment under favourable conditions
(Universal Declaration on Human Rights).

Where legislation is deemed necessary it must recognise and incorporate all
sectors of the sex industry with the primary aim of supporting occupational im-
provements in all sectors of the sex industry. Legalisation introduced to tightly
regulate or control the sex industry is not necessary and will only act against
occupational health and safety outcomes. Further, it has failed in every state where
control/licensing models have been introduced. For example, in Victoria a legal
brothel industry operates alongside an illegal industry. Street work remains
highly criminalised yet this has failed to halt street work, even though violence
against Victorian street workers is apparently increasingly (Pyett & Warr, 1996).
Alternatively, in New South Wales where street work has been decriminalised
violence against street workers remains significantly lower.

It is essential that the law does not require individual sex workers to be registered,
as sex workers concerned about privacy, confidentiality and discrimination would
refrain from registering thus forcing them to work illegally. Workplace reforms
cannot be achieved where certain sectors of the sex industry are forced under-
ground to avoid criminal charges.

19
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Consequences of limiting employment options in the sex industry

* Restrictive laws discourage the application of occupational health and safety
standards throughout the sex industry;

* Restrictive laws fail as they force some sex workers to ignore the law in order to
work in the sectors of the sex industry in which they feel secure and safe;

* Restrictive laws are detrimental to the broader community as they force illegal
sex workers underground thereby setting the conditions for the emergence of
police corruption, organised crime and limited access to health services;

* Restrictive laws are detrimental to sex workers as they are less likely to report
crimes to police and encourage unfair and exploitative employment practices; and

* Restrictive laws deny sex workers basic human rights and contravene Austral-
1a’s obligations under specific international treaties.

Areas of the Sex Industry which should be lawful:

* The following areas should be decriminalised: street, brothel (small and large),
escorts, and private work;

* There are approximately 25,000 sex workers in Australia, 90% female, 8% male
and 2% transgender working in the following sectors: 10%street, 70% brothel,
10% escort, 10% private. Many escort workers also work from brothels; and

* As in any industry, the sex industry organises in response to market demands
and changing technology. For example, escort work did not exist prior to the
wide availability of the telephone.

20
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Sex industry legislation has a direct impact upon the health and safety of sex
workers. Criminal laws have a significant role in shaping unsafe work conditions
including violence against sex workers; limiting sex workers’ access to legal
mechanisms to address crimes of violence; limiting sex workers’ access to health
information and services; impeding the adoption of safe sex practices; and per-
petuate the myth that sex workers are a significant vector of sexually transmitted
infections (STI) in Australia.

One of the most compelling arguments for decriminalising the sex industry to
improve health outcomes is the police use of safe sex paraphernalia to obtain
convictions against sex workers. Currently, in South Australia police routinely
confiscate condoms and safe sex literature produced by SASIN (the sex worker
organisation in South Australia) to use as evidence of prostitution taking place in
court proceedings. The effect of such policing practices is that sex workers are
reluctant to carry quantities of condoms and other safe sex paraphernalia. These
sorts of police practices endanger sex workers and the general community and are
diametrically opposed to achieving stated public health policy objectives. Police
should not have any role in the sex industry other than to respond to complaints
and investigate the commission of a crime.

The major health and safety concerns for sex workers under criminal laws are as
follows:

* Research demonstrates that laws criminalising sectors of the sex industry hinder
the implementation of STI education and prevention strategies and occupational
health and safety standards in the sex industry. Criminalised frameworks do not
support the development of mechanisms and standards to enhance the occupa-
tional health of sex workers and hinder public health initiatives (IGCA, 1991:20);
* Those sex workers most marginalised by their work environment (e.g. street
workers), as determined and influenced by legal constraints, are at greatest expo-
sure to health risk (Pyett and Warr, 1996);

* Sex workers working illegally are unlikely to disclose their occupation when
accessing health care therefore a range of sexual health tests may not be con-
ducted;

* Sex workers are more vulnerable to sexual assault and other violence when they
work illegally as they perceive police do not take crimes against them seriously
and clients are aware of the propensity for sex workers not to report crimes of
violence to the police (Banach, 1999a);

* Criminal laws operate against the development of organisational and industrial
safe sex cultures as sex workers and establishments are reluctant to keep material
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on premises regarding safe sex practices and street workers my not carry condoms
or lubricant for fear of seizure by police (Banach, 1999b);

* Occupational health and safety standards can not be implemented in those
sectors of the sex industry that remain illegal as they are unenforceable; and

* Increased occupational stress on sex workers due to the necessity to lead a
double life to minimise stigmatisation.

In order to maximise occupational heath and safety in the sex industry all that is
required is the development of guidelines or a legally enforceable code of practice.
This approach has been adopted as the primary means of regulating many indus-
tries. The Scarlet Alliance (national forum for sex worker right organisations) has
developed model guidelines for OH&S in the industry which covers some of the
following issues: condom breakage and slippage, dis-infection and cleansing
techniques for premises and tools of the trade, safe sex practices, visible check of
clients for signs of STIs, drug use policy, etc. (Scarlet Alliance, 1999).

Legislation that requires adherence to inappropriate and coercive practices such as
compulsory STI testing should be rejected. An educative approach to health
practices is more effective (see principle 7). Further, laws that allow for the
introduction of safe sex materials into evidence to secure penalties against sex
workers mitigate against health practices in the sex industry and must be repealed
as a matter of urgency.
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Criminal Laws Undermine Occupational Health

* Criminal or restrictive laws hinder the implementation of sexual health educa-
tion and prevention strategies;

* Under criminalised frameworks health priorities are undermined by policing
strategies that include seizing safe sex paraphernalia as evidence for prostitution
related offences;

* Criminal frameworks force sex workers underground where they are less likely
to disclose their occupation when presenting for sexual health testing, thus limit-
ing the types of tests undertaken; and

* Sex industry and public health laws are directed at sex workers not the client
rather than encouraging best practice occupational health standards in the sex
industry.

Criminal Laws Undermine Occupational Safety

* Sex workers are more vulnerable to sexual assault and other violent crimes
under criminalised frameworks as they are less likely to report crimes to police.

Occupational health and safety standards cannot be implemented in illegal
sectors of the sex industry as they are not recognised in law
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All states and territories have public health and criminal laws that cover unaccept-
able behaviour by all citizens in relation to public health concerns including
communicable and sexually transmitted infections. In relation to STIs, they
include provisions on “knowingly transmitting an STI”, notifying a sexual partner
of an infection prior to sex, quarantining people and sanctions for recalcitrant
behaviour.

Since sex workers are more aware of sexual health and safe sex practices than the
rest of the community they should not have special laws targeting them in relation
to STIs. Generalist provisions within public health and criminal codes suffice to
deal with offences whether committed in the private context or the professional
realm of sex work.

In addressing the perceived risk of the spread of STIs through sex work, some
legislatures have responded by forcing sex workers to be “compulsorily” tested
for STIs. There are numerous inherent flaws in adopting this approach. For one,
it has led to a mentality within the sex industry of brothel operators requiring sex
workers to present sexual health clearance certificates. In some instances it has
led to corruption, such that an operator will require a sex worker to see a doctor of
the operator’s choice and the results being handed directly to the operator rather
than the worker without regard to privacy.

Compulsory testing in itself is detrimental to health outcomes as it creates a false
sense of security in clients and workers. Clients believe that a sex worker is free
of STIs because she/he has been tested and are more likely to request sexual
services without the use of prophylactics. Mandatory testing of sex workers does
not assist sex workers in avoiding sexually transmitted infections, as a client’s
sexual health status is unknown (Metzenrath, 1999).

In addition, test results are unreliable as the ‘window period’ for each infection
varies and an individual’s STTI status cannot be assured even at the time of testing.
For example, someone may have practiced unsafe sex and contracted an STI, go
for testing the day after and they will be shown to be free of STIs because it may
take a couple of weeks for a disease to produce symptoms for testing. Further, by
promoting the use of compulsory testing as a legislative tool to allay community
fears only perpetuates stereotypes of sex workers as diseased. This is reflected in
high premiums for workers compensation and health insurance. The Insurance
Council of Australia has justified their high premiums by relating that they view
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the sex industry as a high risk for HIV and violence (personal communication).
There are numerous other industries which have a greater impact on public health,
yet legislators have not adopted the draconian measures applied to the sex indus-
try. For example, the food industry (restaurants, take-away shops) are responsible
for the death and intoxication of large numbers of people every year, yet food
handling workers in restaurant kitchens are not required to be compulsorily tested
for various communicable diseases (e.g. Hepatitis A and B). Likewise, neither
health care workers nor their clients are required to be compulsorily tested for
blood borne diseases yet needle stick injuries are an every day occurrence in
health care settings and contraction of a blood borne disease occurs far more
easily through direct needle contact than through a broken condom through sex.
The pornographic film industry does not have compulsory testing even though the
actors in most films do not use prophylactics on a regular basis.

Health concerns in relation to the sex industry should be contained within enforce-
able occupational health and safety codes or guidelines that include the compul-
sory use of prophylactics, the provision of safe sex tools by employers (include
safe sex literature for clients and workers), policies on condom breakage, visual
inspection of clients for STIs, etc. The sex industry has shown it is responsible by
developing its own guidelines on OH&S (Scarlet Alliance) which should be
adopted by parliaments in all jurisdictions. In addition, from time to time general
population campaigns should be conducted in order to increase general sexual
health knowledge of the community. These could be done in much the same way
as governments deal with smoking, breast cancer, skin cancer, drink driving, etc.

Sex workers should not be prevented from working in the sex industry if they
have an STI. Prohibition is premised on intercourse being part of every service,
when sex workers offer many services which do not expose clients to STI contrac-
tion. During the period of treatment, sex workers can provide services that do not
expose clients to risk, such as massage and masturbation, massage and oral sex,
bondage and discipline and other fantasy scenarios not requiring penetrative sex.
If the STI is contracted through work, STIs should be seen as industrial diseases
and workers retrained to perform other work.

The IGCA in 1992 examined the public health implications of sex industry laws
and concluded that laws criminalising the sex industry reduced the “effectiveness
of measures designed to prevent the spread of STDS” (1991: 20).

The most successful means of achieving health outcomes for sex workers is peer-
based education conducted through sex worker organisations. It is therefore
imperative that state and territory governments recognise the expertise of peer-
based approaches delivered through sex workers community organisations and
adequately fund them to continue and expand their work. This model, initiated in
Australia is being replicated the world over with great success.
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Public Health Principles

* Good public health outcomes are best supported through decriminalisation of
the sex industry. General public health laws and criminal laws that deal with
health issues are sufficient to cover personal or work behaviour;

* Criminal laws force sex workers underground where it is difficult for them to
disclose occupational status for fear of discrimination. This may impede sex
workers from obtaining a range of sexual health services;

* A public health focus must recognise clients as a sexual health risk to sex work-
ers and support the promotion of safe sex practices as an industry standard rather
than promote the myth that sex workers are vectors for the spread of sexually
transmitted infections;

* Peer-based approaches to providing health and safety services to sex workers are
the most successful means of providing safe sex knowledge which can be con-
verted into saf